KLEHR | HARRISON | HARVEY | BRANZBURG Lrr

GUARANTIES AND INDEMNITIES:
SHAPING AND CHASING THEM

October 21, 2015

Gregory G. Gosfield, Esquire
1835 Market Street
Philadelphia, PA 19103
Tel.: 215-569-4164
Email: ggosfield@klehr.com

These materials were used in connection with a live presentation and CLE seminar. They
are for informational purposes only and are not intended to be legal advice. For legal advice
on a particular matter, please contact one of our attorneys.

PHIL1 4958958v.1
10/21/2015 10:17:34 AM



mailto:ggosfield@klehr.com

2.1.
2.2.
2.3.
2.4,
2.5.
2.6.
2.7.

3.1.
3.2.
3.3.
3.4.

4.1.
4.2.
4.3.
4.4.
4.5.
4.6.

5.1.
5.2.
5.3.
5.4.
5.5.
5.6.

6.1.
6.2.
6.3.

7.1.

7.2.

PHIL1 4958958v.1
10/21/2015 10:17:34 AM

THE GUARANTY FAMILY . ..ottt 1

ROUTINE COMMON LAW DEFENSES......c.ccccooiiiineccene 3
INO MULUAL ASSENL...viviieieiiiiiiieiiiiete st nns 3
INO CONSIAELATION ..ttt 3
Statute Of Frauds......cocciiiiiiiiiiic e 3
Statute Of LIMItatioNS...c.c.cviuiieiiiiiiieieiciiiiccce e 3
EXPIFAtION coviiiiiiiicc s 5
Failure of Conditions Precedent........cciiiiiiiiiiiiiiciiniiccisicceceeisccenenenes 5
Outside Limited GUALANtY.....ccovuviviviriririririiiicccceeee e 6

DISCLOSURE DEFENSES.......ccooiiiiiiiii s 8
AAVANCES e 8
DEfauls ..o s 8
Material Adverse Change..........ccccieiiiiiniiiiiic s 8
Failure to Notify Guarantor of Foreclosure ..., 8

SCOPE OF RISK DEFENSES ..o s 8
Changing fundamental terms of the Oblgations.........ccccoeveueiviniiiriviiciiiniiciennes 8
Change Of ODBHZOT......cciiiiiiiiiiiii e 9
Impairment of Collateral .........ccccccciiiiiiiiiiiiiniiniie e 9
Impairment of Guarantor’s POSIION ......c.cvuieueiviniiiiiiiiieiiccececiccnecenens 11
Release Of CO-GUALANTOLS ....uviieiiiiiiiiiciiiieeiccie e sasens 11
AsSIgNMENt Of GUALANTY....cvviiiiiiiccccce e 11

LENDER LIABILITY DEFENSES .......coooiiiiiicsiccce e 12
Negligent Loan AdmINiStration........ccieueeviieiierninieniiniieeicesessiseesseeseessscnens 12
Negligent Loan ENforcement ... 12
Negligent ModifiCations .........cccviiiiiniiiiiiniiic s 12
Negligent Perfection........cviiiiiiicccc s 12
Modification By Course Of CONAUCL ....c.ceuiueueuireuerereriieieiririninisiseeeeeeecerenenes 12
Originating Illegal Or Unenforceable Loans ..o 12

PRIMARY OR SECONDARY LIABILITY DEFENSES.......cccccccoviniiiiiinines 12
Guaranty of Collection of Payment........cccuviiiiiiiiiiiiiiiiiiiieeeceeeeee 12
Guaranty Requiring Action Against Mortgagor Before Guarantor ..................... 12
Marshalling Assets of Mortgagor Before Moving Against Guarantor and its
AASSEES .ttt 12

LACK OF DEFAULT DEFENSES .......ccoioiiiiiiciccese e 12
Premature Collection for Debt.......oiiiiiiiiiiicccccccs 12
Misperformance of BOITOWET ......c.ccviiiiiviiiiiiiiiiiiicicccce e 12

WAIVER DEFENSES ..o 13

SPECIAL STATUTORY DEFENSES ......cccooiiiiiiiinicciccceeae 13



9.1.

9.2.
9.3.
9.4.

10.
10.1.
10.2.
10.3.

11.
11.1.
11.2.
11.3.
11.4.
11.5.
11.6.

PHIL1 4958958v.1
10/21/2015 10:17:34 AM

Intercorporate Fraudulent Transfers: Upstream and Downstream and Cross

SEEEAMIS 1. 13
PILEfEreNICeS i 15
Equal Credit Opportunity ACt......cccviicuiiiniiieiriieieiriieesiceessise s 16
Confession of JUdZMENT......cccviiiiiiiiiiiiniiccee s 16
GOOD GUY GUARANTIES. ....ccoiiiiiiiniciniciniiicsssisssssissanes 19
PULPOSE et 19
Interference EXamples......ocoiiiiiiiiiiiiiniiiiicciccciese s 19
Overbroad Relief ... 20
NON-RECOURSE LOANS AND CARVEOUTS.......ccccoiniininiciniiciines 20
The Non-Recourse Loan ... 20
Summary of Framework of the Non-Recourse Exception or Carveout............. 20
Examples 0f NON-TECOULSE CAVEOULS AIE: ...cuiuuriiuiuriiriecrirsieiereiisciesensssesesenessseens 21
Trends in Enforceability of Non-Recourse Carveouts ..........ccvreveviiceceeicincnennn. 25
Borrower Negotiation of a Cushion- Limiting EXposure........ccccovervicenininnnnn. 42
Borrower Negotiation of a Cushion- Limiting EXposufe..........ccoceevvinicreininnen. 42

For complete content, contact Gregory Gostield
215-569-4164 | ggosfield@klehr.com




	Blank Page
	Blank Page



